ROLCRIBUNDING

IN THE HIGH COURT OF JUSTICE
IN THE BUSINESS & PROPERTY COURTS OF ENG S
LONDON CIRCUIT COMMERCIAL COURT
BETWEEN:
BARONS CAPITAL PARTNERS SA
(formerly BARONS FINANCIAL SERVICES SA)
Claimant
-and-
BLUE ISLANDS LIMITED
Defendant

The Parties
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2. The Defendant is a company incorporated in and organized under the laws of Alderney in

the Bailwick of Guernsey with an address at Blue Islands Hangat, Le Bourg, Forest,

Guernsey GY8 0AN.
3. At all times matetial to the claim, the Parties wete acting in the course of a business.
Summary
4, In summary, this is a debt claim, or alternatively a claim for damages, for monies owed by

the Defendant to the Claimant and which at all material times, and despite requests for
payment, the Defendant has failed to pay. The claim is brought pursuant to a written

agreement which grants exclusive jurisdiction to the coutts of England and Wales.
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The Agreement

5.

On 21 February 2019, Mr Kohn emailed various indivithialy/ pisBMelands providing a
copy of a 31 page Information Memorandum (“The Adria IM”) the Claimant had
produced when they were engaged to sell an aitline company previously to give the
Defendant “an insight into the work we typically produce when engaged to advise and assist our clients”
(pp- 1-34, Annex 2). Later the same day, Mt Kohn emailed vatious individuals at Blue
Islands to ask for inter alia, ““financial statements” (pp. 489-496, Annex 2) from the Defendant
and on 27 February Mr Kohn asked for a “financial model. .. with projections to 2022 (p. 497,
Annex 2) and an alternative model assuming @/ aircraft are leased, with the appropriate lease

rates”. On 25 March 2019 Mr Kohn also emailed various individuals at Blue Islands to

remind them to Yok at the Adria IM we sent you that will give a good idea on the information that

Defendant retained the Claimant as their exclusive cotpotate finance advisor.

he Aﬂtetliﬂto Lﬁn alemeWund l Mar@ attacKlese

Particulars of Claim at Annex 1 (“the Agreement”) whereby the Defendant engaged the

ClaiEs its& COP fina Q dvisor.
E W k

In summary, the Agreement:
8.1  Appointed the Claimant as the Defendant’s exclusive corporate finance advisor in

respect of the Defendant's strategic options for the sale of all its outstanding shares

ot, any other transaction having substantially the same objective;

8.2  The Claimant was to be remunerated as follows (no VAT is applicable on any
sums):
(a) £25,000 on signature of the Agreement pursuant to clause 5 of the
Agtreement; and
(b) £5,000 advance payment on signature for reasonable out-of-pocket

expenditute pursuant to clause 8 of the Agreement; and



(© £7,000 per month thereafter for 3 md nﬂx@b&&r%taﬁfﬁﬁh‘}er pursuant to

clause 5 of the Agreement; and
(d) An advance of out-of-pocket expenses o eimbutsement for

all reasonable out-of-pocket expenditure, on receipt of invoice, subject to

the Defendant’s approval, which would not be unreasonably withheld,
pursuant to clause 8 of the Agreement; and

(e Either a Success Fee pursuant to clause 3 of the Agreement in the event
of a transaction for all of the outstanding shares of the Defendant company
being closed; Or, a Breakaway Fee of £150,000 if the Defendant terminated
the agreement before its expiry date on 26 March 2020.

Express Terms

9.

10.

11

12.

having substantially the same objective”
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¢) reviewing the business plan of BI;
d) establishing a confidential valuation range of BI for internal use by the CLIENT;

(A4

¢) managing, negotiating , structuring and executing the Transaction;
£) sourcing and liaising with the potential investors and acquirers of BI,
BFS will provide its services to the CLIENT with all due care, skill and ability and will use all

reasonable endeavours to promote the interests of the CLIENT.”

Clause 2: “The CLIENT hereby agrees to provide promptly all information that is reasonably requested
by BFS in connection with the engagement of BES as set out herein. The CLIENT acknowledges
that any material delay after the date agreed between the CLIENT and BFS, in providing the requested
information may delay the Transaction and may result in additional retainers being requested by BFS

and/ or a reasonable exctension of the Exclusivity Period. ..”
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Clause 3: “The CLIENT appoints BFS as its exclusive Knangal advisor foy'a tgrm of twelve (12)
months from the date of the CLIENT's countersignature hereoNebe J| ity Period"). If a

Transaction is completed, or an agreement or letter of intent for any Transaction is entered into
during the Exclusivity Period, or within twelve (12) months of the expiry of the Exclusivity Period or
earlier termination pursuant to paragraph 6, where such Transaction occurs due fo any contact or actions
of BES under this engagement (the "Tail"), the CLIENT shall pay BFS, at and as part of any
closing of any such Transaction, a success fee in cash calculated as follows:

2.5% of the Aggregate Consideration of any Transaction up to {16 million

4% of the Aggregate Consideration of any Transaction above 16 million up to £18m

5% of the Aggregate Consideration of any transaction above £,18m
with a minimum success fee of £.200,000.”

Clause 5: “The CLIENT will pqjBE. et .;{25,000’ and VAT if applicable, payable at
L

greemment and one month thereafter {7,000 per

lause WA breaRaway fe@in the amottnt of L50,000 and VAL if 4
ee" ) willNge due 10 BFS if the CLIEINT termigateshis agreement be

of this agreement as defined in paragraph 3. Upon termination by the CLIENT, the payment of the

e shall b e Q dne andiowing. For'tlae avoida donbt, (i) BFS
b 3dabovisthe Fail, f.a Transaction is

completed, or an agreement or letter of intent for any Transaction is entered into prior to termination by

¢S5 feellin accordane Wit para
the CLIENT, or within twelve (12) months of such termination, or where such Transaction otherwise
occurs because of the actions of BES under this engagement; and (iz) any part of the agreed retainers set ont
in paragraph 5 unpaid as at the date of termination by the CLIENT , shall immediately become due

and owing. The termination in order lo circumpvent this agreement is not permitted.”

Clause 7: “I'he parties acknowledge and agree that the Breakaway Fee is a genuine, fair and
reasonable pre-estimate of BFS' anticipated loss resulting from an early termination of this engagement

by the CLIENT.”

Clause 8: “The CLIENT agrees to resmburse BFS for all of its reasonable ont-of-pocket expenses
arising out of this engagement on receipt of invoice. An advance of £ 5,000 and VAT if applicable, is payable
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upon countersignature of this agreement and any further expiA@lde® B\HLEING z‘/}e CLIENT's

approval, which will not be unreasonably withbeld.”
@
K IUST\CS
Clause 12: “T'he CLIENT agrees that its press releases reporting any Transaction will state
that BFS acted as the financial advisor of the CLIENT.”

Clause 13: “This agreement supersedes all prior agreements, arrangements and understandings
between the parties and constitutes the entire agreement between the parties relating to the subject matter
hereof (save that neither party seeks to exciude lability for amy fraudulent pre-contractual
misrepresentation upon which the other party can be shown to have relied). No addition to or

modification of any provision of this agreement shall be binding upon the parties unless made by a

written instrument signed by a duly authorised representative of each of the parties.”
: »

Clause 14: “T'he parties to this agnetines
neither the CLIENT nor any of

ey ds each other in good faith and in particular
H

glders shall so conduct themselves so as to, in

the reasonable opinion of BFS, circhimveni 15elves or through the medium of any associated

or connected party) or otherwise unfairly limit BFS' ability to take part in any Transaction or
5 D 7y )

ring it j18, a succeS§ful comblusion duflng theNZxilysivity Pertgd or @rcumvint or {limst BFS'
titlespent Tg, the pdyment ofja success [28 pursuanilito 1R terms ofparagraph 3.

Clau : “In theSgpent that e or

Agrecttuent.sball foi any eason bakeld 1o be

not invalidate or otherwise affect any other provisions of this Agreement, and this Agreement shall be

the prowsions or Poglion therbafucontained in this

ilfegal orce any bmp  the same shall

construed as if the invalid, illegal or unenforceable provision or portion thereof had never been contained

herein.”

Clause 17: “This Agreement shall be governed and construed in accordance with English law and
each of the parties to this Agreement bereby submits to the exclusive jurisdiction of the conrts of
England and Wales.”

Implied Terms

28z

Further, or alternatively, the Agreement contained a term implied on the basis_of the
obvious but unexpressed intentions of the patties, and/ot business efficacy, and/or the

reasonable meaning of the contract in light of its commercial purpose that the Defendant
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would not issue any press releases which undermine BGM&:&;BU HeRINGn khe agreement

of concluding the sale of all of the outstanding shares\of the Defendagt cgmpany and/or
any other transaction having substantially the same obje V%,J‘US*{ \Cﬁ'

24. Further, or alternatively, the Agreement contained a term implied on the basis_of s.14 of
the Supply of Goods and Services Act 1982, and/or law, and/or the obvious but
unexpressed intentions of the patties, and/or business efficacy, and/or the reasonable
meaning of the contract in light of its commercial purpose that the Defendant would pay
the Claimant for any and all Works done as part of the Project and within a reasonable

petiod of time.

25.  Futther, ot alternatively, the Agreement contained a term implied on the basis_of s.15 of

26. urthetfor alternatively Sthe Agreément €ontdined a terh implied on the Basis”of the
bviofs unexpressediintentionsjof the Partids/ and/of busingss efficacy, andjler the

reasonable meaning of the contract in light of its commercial @se that the Agreement

I 1
couldingt be sus ed fora 1can d of titnewitho men ¢ Breakaway
Fee and/gr paysen a reasonable the of *E;‘_rv s bk rks done by

the Claimant for the Defendant.

27.  Additionally, the Agreement included an implied term that any late payments for Services

attracts statutory interest of 8% over the Bank of England base rate under s.1 of the Late

Payment of Commercial Debts (Interest) Act 1998 and rights to compensation for the
costs of recovery pursuant to 8.5A as the Agreement concerned the supply of Services and

the Claimant and the Defendant wete acting in the course of a business (s.2).

Performance of the Agreement
28.  The Claimant has petformed its obligations under the Agreement in so far as it was able
to do so in light of the Defendant’s actions, including visits to Guernsey for meetings,

requesting and reviewing information, producing a financial model, and a summary
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The Defendant made payments to the Claimant as follo QL JUST \C’((’
29.1  £25,000 on signature of the Agreement pursuant to Invoice teference 20199104 in

accordance with clause 5 of the Agreement; and

29.2  [5,000 on 27 March 2019 pursuant to Invoice reference 20199107 by way of
advance payment for reasonable out-of-pocket expenditure in accordance with

clause 8 of the Agreement; and

29.3  £7,000 in May, June and July 2019 by way of a retainer pursuant to clause 5 of the

Agreement; and

29.4 for the Claimant’s teasons dfépocket expenditure, on receipt of invoice

The Defendant has breached the sement, as provided in the paragraphs below.

B. AL LWL K

32.

Breakaway Fee of £150,000, ot alternatlvely, any teasonable sum for the supply of

g nt tettninated agreement, or
veriod, beforelits expify da ofﬂ‘_ rchR(_)Z in breach of

the express terms of the Agreement and/or in breach of the implied terms that the

serviges ich wa

suspendediit for, ificant

Defendant would not suspend the agreement for a significant petiod without payment
and/or would pay the Claimant a teasonable charge for the supply of setvices to the

Defendant or for Works done by the Claimant; and/or

The Defendant issued a media statement on 11 July 2019 (the "Statement"). A copy of
the Statement is at Annex 3. This quoted the Defendant’s Director and Shareholder Mr
Tim Coates (speaking on behalf of his father, who is a majority shareholder of the
Defendant company) as saying:

"I can assure our Blue Islands customers that it is business as usual as we continse

to invest in the next exciting phase of the airline's excpansion, and a sustained promise

Sor customer service to be at the core of our business values. There are currently no
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In making this statement the Defendant thereby breaw ant’s obligations

of good faith pursuant to Clause 14 of the Agreement; and/or thereby unfairly limiting the

Claimant’s ability to bring a transaction to a conclusion in breach of Clause 14 of the
Agreement; and/or the Defendant breached the implied term pteventing the Defendant
from issuing any press releases which undermine the objective stated in the agreement of
concluding the sale of all of the outstanding shates of the Defendant company and/or any

other transaction having substantially the same objective; and/ot

The Defendant has continuously not responded to requests and failed to provide

information promptly to the Claimant in response to the Claimant’s reasonable

explained further below, and b MO d I.cled to the Claimant to attend meetings
£

id no updates of the same promptly or

with competition lawyers, Aurign
at all. This behaviour breach : 1t’s obligations under Clause 2 of the

Agreement. Emails regarding requests for information which were not responded

romptlffior at all @re profided withih Annex 2 attached. 1Al partigiilar, a3 is clear from the
aiAled 'AIhme 2, these iffforma réguests related tC K

33.1 Providing information which was required for the IM. For example, a list of some

me req @ for M w. _;'ovid y the§€laimant to the

Defendast oy 26 March 201 36-37;|Angdex 2), Claimant repeatedly

chased for basic information, for example for details of auditors/ legal advisors on

24 April 2019 (pp. 55-57 and pp. 58-61, Annex 2), and the IM was not sent out

until 5 June 2019 (pp. 453-488, Annex 2) as a result of the Defendant’s delays in

sending necessary information to the Claimant.

33.2 Providing financial models and financial statements. For example, the Claimant
made requests for financial statements (pp. 489-496, Annex 2), models with
projections to 2022 (p. 497, Annex 2), and audited statements for 2016, 2017 and
2018 (p. 498, Annex 2). The Defendant only provided financial statements for
2018 on 2 May 2019 (pp. 104-106, Annex 2), Profit/loss statements for 2019,
2020, 2021 and updated financial models on 29 May 2019 (pp. 270-305, Annex 2).
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33.3 Approval of an Executive Summary. For eylaﬁf;llsl—&g@i&ﬂ%ﬁ Lenrioned the

requirement of an Executive Summary on 5 ApriN2019 (p. 659, Asinex 2), a draft

. : O, .
was provided on 10 April 2019, after numerous chdseft/STd A7 ated versions, the
Executive Summary was not sent out until 17 Apnl 2019 (pp. 674-675, Annex 2)

as a result of the Defendant’s delays in providing information to the Claimant.

334 A letter to Autigny. A draft was provided on 15 Aptil 2019 (pp. 676-695, Annex
2), and the Claimant was not authorised to send it until 14 May 2019 (pp. 725-742,
Annex 2), notwithstanding numerous chasers in April and May by the Claimant,

as a result of the Defendant’s delays in providing information to the Claimant.

34. The Claimant expressly noted issues with delays and lack of willingness on the Defendant’s

part to provide information to the Claimant numerous times, including by various emails
’

i 4

35.  The Defendant has side-lined thes 2 fumerous ways, including (for example) by

tatus togthe sale cess™ ereby ~terminati gt ent co ittme an

ticijal%)rea.clznd /or actual repudiati WS: I K

5.17" By breaching the Defendaiit’s obligations of good tfaith pursuant to Clause 14 of
the Agre@ment; andP S S

35. rezehi 12-month exclusiviti-pert ted e Clath-l t to act as the

Defendant’s financial advisor and enter into a transaction for the sale of all shares

or equivalent transaction, putsuant to Clause 3 of the Agreement; and/ot

35.3 By unfaitly limiting the Claimant’s ability to bting a transaction to a conclusion

contraty to Clause 14 of the Agteement; and/ot

36. The Defendant ultimately stopped engaging with the Claimant on the subject matter of

the Agreement on or around eatly August 2019, thereby bringing the Agreement to an end.

Admission

37. The Defendant’s Director and shareholder tepresentative, Mt Tim Coates, admitted in 2



telephone conversation with Mr Eric Kohn (there oB@&Lﬁf%ﬂ'ﬂwmﬁ}nant) that the
Statement referred to in Paragraph 32 was a mistake (a\gotsof that conytrsgtion is attached

Statement that the

to these Particulars of Claim at Annex 4). It is to be infe

Defendant admits breaching the Agreement in that respect.

Termination

38.  Inlight of paragraphs 30 to 36 of these Particulars of Claim, the Defendant has terminated
the Agreement expressly and/or by conduct; and/or discharged the Agreement by
renunciation of its obligations/ liabilities under it and/ot by impossibility created by its

own act, and/or total or partial failure of petformance.

Debt Claim
39. The Claimant made oral and writtet ] as, detailed within Annex 5 attached to these
Particulars of Claim. The Cla k% dated 29 July 2019 to the Defendant

40. Despite the Claimant’s demands, the Defendant has failed to pay the sums of £150,000

nd reAindeled to [e Claimant to W l C K
Breach of ct i
41. Fur t alternafigely, the enda reacl:£;nume abo%ave directly
cau to nt eprivi f of ;000. k‘

42. Accordingly, the Claimant claims damages in the amounts set out above, totalling
£150,000, or in such sum as the Court sees fit.

Claim For Interest/ Costs of Recovery

43. Furthet, the Claimant is entitled to and claims interest on the above sums of 8% over the

Bank of England base rate (providing an interest rate of 8.5% at all matetial times to date)

under s.1 of the Late Payment of Commercial Debts (Interest) Act 1998.

44,  Alternatively, interest is claimed pursuant to the Agteement and/or pursuant to s.35A of

the Senior Courts Act 1981 at such rate and for such period as the Coutt in its disctetion

10
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The Claimant also claims compensation by way of a fixed sdin/JE)0\ s over £10,000,

plus further reasonable costs in recovering the sums due and owing which are not met by

the fixed sum(s) pursuant to s.5A of the Late Payment of Commercial Debts (Interest)

Act 1998.

Declaration regarding the Claimant’s rights as agent

46.

Further, and in any event, in the premises and pursuant to clause 3 of the Agreement, the
Claimant avers it is entitled to and claims a declaration that if the sale of all of the
outstanding shates of Bl, and/ or, any other transaction having substantially the same
objective (referred to as “the Transaction” in the Agreement) is completed by the
Defendant anytime: -

46.1 between 26 March 20

2 %1 (“within 12 months of the expiry of
the Exclusivity Peri
o=

“" Ll
46.2 “within 12 months of the date of termination”, calculated as 12 from
Aate lﬂch isIound by the couf t e effitive termination d nd/ot
46.?EWCCKC}1 ?d ZR I, E)gvny %d”);
l Z h

then the Defendant is liable and shall pay the Claimant a success fee (“the Tail”) in cash
calculated as follows:

(1) 2.5% of the Aggregate Consideration of any Transaction up to £16 million;

and

(2) 4% of the Aggregate Consideration of any Transaction above £16

million up to £18m; and

(3) 5% of the Aggtegate Consideration of any transaction above

£18m; and

(4) with a minimum success fee of £200,000.

AND THE CLAIMANT CLAIMS:

(1) The sum of £150,000; and/or

11
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(3) A declaration that the Defendant is liable and shall\pay the Clajfmaglt a success fee
refetred to in the Agreement as “the Tail” in the eVt 1&&% ale of all of the

outstanding shares of Bl, and/ or, any other transaction having substantially the same

objective, is completed within a period of time to be specified by the coutt, in
accordance with clause 3 of the Agreement between the Parties; and

(4) Interest as set out at above; and

(5) A fixed sum of £100 plus further reasonable costs in tecoveting the sums due and
owing which are not met by the fixed sum(s) putsuant to s.5A of the Late Payment of
Commercial Debts (Interest) Act 1998; and

(6) Any further or other relief as the Court considers approptiate; and

(7) Costs.

: SARAH BOUSFIELD
] <“POUGANS, PREISKEL & CO LLP

Statement of T'ruth

et

b that cts stated in this Particulars of
FULL NAME:
SIGNED: E x_.
Position or Office Held:

Served this date 6™ December 2019 by Preiskel & Co LLP, solicitors for the Claimant.
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